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I. STATEMENT OF THE CASE

a.

Nature of the Case.

This is the opening brief of the Appellant, Idaho Transportation Department. C.
Jack Platz initially asked the Idaho Transportation Department for hearing on a proposed
Administrative License Suspension pursuant to I.C. § 18-8002A(7) for his failure of an
evidentiary test for breath alcohol concentration. The Department's Hearing Examiner,
Skip Carter determined that the requirements for suspension of Mr. Platz's driving
privileges set forth in Idaho Code § 18-8002A were complied with and Mr. Platz should
have his driving privileges suspended for ninety days as a result of failing an evidentiary
test for alcohol concentration. Mr. Platz requested that the District Court review the
decision of the Department's Administrative Hearing Examiner. Upon Judicial Review,
the District Court set aside the decision of the Department's Hearing Examiner,
concluding that Mr. Platz was not sufficiently monitored prior to the administration of an
evidentiary test for alcohol concentration.
h.

Party References.

The Idaho Transportation Department is referred to as the "Department" for
purposes of this argument. Mr. Platz is specifically referred to by name. Where "driver"
is used, it is in reference to a hypothetical or to drivers generally.
c.

Reference to the Administrative Record.

The references to the Department's Administrative Record are made to the
Appellate Record page number not the Administrative Record page number.

The

Transcript of the Administrative hearing is included in the Record on Appeal as an
exhibit.

The transcript of that hearing is referred to as the Administrative License

Suspension Transcript (ALS Tr.) by page and number.
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A video recording of the

circumstances of the administration of breath alcohol testing was made an Exhibit to the
Administrative Record and is referred to as ALS Exhibit H.
d.

Factual Statement and Procedural Historv.

On June 26, 2011 Idaho State Police Trooper Chad Montgomery stopped a blue
Toyota Pickup southbound on State Highway 3 at approximately Milepost 12 for
speeding and failure to wear a seatbelt.
The driver, identified as Chauncey Jack Platz admitted to consuming alcohol prior
to driving.
Trooper Montgomery requested Mr. Platz perform standard field sobriety tests
which Mr. Platz failed.
Mr. Platz provided breath samples indicating an alcohol breath content of .201
and .191 (R. p. 044).
Mr. Platz timely requested a hearing with the Idaho Department of
Transportation's Hearing Examiner to consider the proposed Administrative License
Suspension (R. p. 051).
An administrative hearing was held telephonically on July 18, 2011.
An Exparte Motion for a Stay pending the Hearing Examiner's decision was filed
in District Court by Mr. Platz on August 1, 2011 (R. pp. 008-010).
The Department objected to the District Court considering a stay pending the
Hearing Examiner's Decision based on the Court's lack of jurisdiction. The District
Court determined it had jurisdiction and the pending suspension was stayed pending the
Department's Hearing Examiner's Decision.
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The Hearing Examiner entered Findings of Fact, Conclusions of Law and Order
sustaining the Administrative Suspension of Mr. Platz's driving privileges on August 4,
2011 (R. pp. 086-093).
On August 11,2011 Mr. Platz filed a Petition for Judicial Review; challenging the
Hearing Examiner's Decision that Mr. Platz had failed to meet his burden pursuant to I.e.
§ 18-8002A(7).

Mr. Platz also asked the Court to Stay the Administrative License

Suspension.
The District Court entertained briefing and heard oral argument. On March 2,
2012, the District Court set aside the Hearing Examiner's Decision finding that Mr. Platz
met his burden pursuant to I.C. § I8-8002A(7).
The Department timely filed its Notice of Appeal.
II. CHARACTERIZATION OF THE ISSUES ON APPEAL

1.

The District Court did not have jurisdiction to hear Mr. Platz's Motion for
a stay.

2.

Mr. Platz failed to meet his burden to show that the evidentiary tests were
not administered in accordance with I.e. § 18-8004 pursuant to I.C. § 188002A(7).
III.

ST ANDARD OF REVIEW

Idaho Code § 18-8002A(7) sets out the burden of the driver to demonstrate to the
Hearing Examiner that driving privileges should be reinstated because:
(a) The peace officer did not have legal cause to stop the person; or
(b) The officer did not have legal cause to believe the person had been
driving or was in actual physical control of a vehicle while under the
influence of alcohol, drugs or other intoxicating substances in violation
of the provisions of section 18-8004, 18-8004C or 18-8006, Idaho
Code; or;
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(c) The test results did not show an alcohol concentration or the presence
of drugs or other intoxicating substances in violation of section 188004, 18-8004C or 18-8006, Idaho Code; or
(d) The tests for alcohol concentration, drugs or other intoxicating
substances administered at the direction of the peace officer were not
conducted in accordance with the requirements of section 18-8004(4),
Idaho Code, or the testing equipment was not functioning properly
when the test was administered; or
(e) The person was not informed of the consequences of submitting to
evidentiary testing as required in subsection (2) of this section.
The burden of proof rests on the driver to prove any of the grounds to vacate the
suspension of Idaho Code § I8-8002A(7). Kane v. State, Dept. of Transp., 139 Idaho
586, 83 P.3d 130 at 143 (Ct. App. 2003).
The review of disputed issues of fact must be confined to the agency record for
judicial review. Idaho Code § 67-5277.
Idaho Code § 67-5279(1) sets out the scope of review.

"The Court shall not

substitute its judgment for that of the agency as to the weight of the evidence on
questions of fact." Howardv. Canyon County Bd. ofCom'rs, 128 Idaho 479,915 P.2d
709 (1996).

Idaho Code § 67-5279(3) provides:
When the agency was required by the provisions of this chapter or by
other provision of law to issue an order, the court shall affirm the agency
action unless the court finds that the agency's findings, inferences,
conclusions or decisions are:
(a)
(b)
(c)
(d)
(e)

in violation of constitutional or statutory provisions;
in excess of the statutory authority of the agency;
made upon unlawful procedure;
not supported by substantial evidence on the record as a whole; or
arbitrary, capricious, or an abuse of discretion.
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The appropriate remedy pursuant to the Idaho Administrative Procedures Act is:
" ... if the agency action is not affirmed, it shall be set aside, in whole or in part and
remanded for further proceedings as necessary." Idaho Code § 67-5279(3).
The decision of the Transportation Department must be affirmed unless the order
violates statutory or constitutional provisions, exceeds the agency's authority, is made
upon unlawful procedure, is not supported by substantial evidence or is arbitrary,
capricious or an abuse of discretion, Marshall v. Department of Tramp., 137 Idaho 337,
48 P.3d 666 (2002). The party challenging the agency decision must demonstrate that the

agency erred in a manner specified in Idaho Code § 67-5279(3) and that a substantial
right of that party has been prejudiced. Druflel v. State. Dept. of Transp. , 136 Idaho 853,
41 P.3d 739 (2002).

Appellate review of the District Court's decision requires the Court to review
"the agency record independently of the District Court's decision", Marshall v. Dept. of
Transp. 137 Idaho 337, 3..10. 48 P.3d 666,669 (Ct. App. 2002).
IV. ARGUMENT
I.

The District Court did not have jurisdiction to hear Ak Platz's Motionfor a stay.

At the conclusion of the administrative hearing and at the request of Mr. Platz, the
Administrative Record was left open for the submission of additional evidence CR. p.
059).

Mr. Platz took advantage of the opportunity to supplement the Record and

submitted additional information to the Hearing Examiner (R. pp. 063-70 & 073-075).
Mr. Platz also requested that the Department's Hearing Examiner Stay the
Administrative License Suspension (R. p. 060-062).
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The Department's Hearing Examiner entered an Order denying the Stay pending
his decision. The Department's Hearing Examiner concluded that all of the necessary
documentation was originally submitted to the Department and that the request to submit
additional information by the driver is not a basis to extend the "stay" of the proposed
suspension (R. p. 055).
Mr. Platz then filed an "Exparte Motion for a Stay pending Findings of Fact,
Conclusions of Law and Decision and Appeal of such Findings" with the District Court
on August 1, 2011 (R. p. 008). The Department objected to the District Court entering a
Stay prior to the Hearing Examiner's final order.
The District Court heard telephonically from the parties.

The District Court

treated the Hearing Examiner's Stay Order as a final Order and entered an Order granting
the ex parte motion for a stay pending the Hearing Examiner's Final Order on August 4,
2012 (R. pp. 023-025).
The Department's Hearing Examiner then entered Findings of Fact and
Conclusions (R. pp. 086-092).
Mr. Platz then filed a Petition for Judicial Review on August 11, 2012 in the same
case that Mr. Platz had originally filed the Motion for a Stay and Appeal

CR.

pp. 027-

029).
The issue of whether the District Court had jurisdiction over an action is one of
law, over which Supreme Court exercises free review, Troupis v. Summer, 148 Idaho 77,
218 P.3d 1138 (2009).
The District Court had no subject matter jurisdiction to enter an Order affecting
the pending Administrative License Suspension of Mr. Platz's Driving Privileges. The
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Idaho Court of Appeals recently determined that the District Court did not have
jurisdiction to entertain Judicial Review pending the Hearing Examiner's decision, In re
Johnson, ---P.3d---,

~;Hay

31,2012,2012 WL 1949853.

Unlike Johnson id., after the receipt of the Hearing Examiner's Decision, Mr.
Platz filed a separate Petition for Judicial Review of the Hearing Examiner's Decision.
The Court's decision in Johnson id. is appropriate in its determination that the
District Court is not vested with jurisdiction to hear a prematurely filed Petition for
Judicial Review contemplating the Department's Hearing Examiner's Decision.
Distinguishing this case from Johnson id. is that Mr. Platz requested the Department's
Hearing Examiner for an extension of the effective date of the suspension. 1
Mr. Platz sought a Stay of the Hearing Examiner's Order denying a Stay of the
effective date of the Suspension.
There is no allegation that the Hearing Examiner was arbitrary and capricious or
otherwise unreasonable determining that a stay would not be granted.
There is no statutory basis for the Court's review and resulting stay of an
interlocutory order?
Idaho Code § 67-5273 only references a 'final order' of the Department, Matter of
Nagle. 126 Idaho 139. 879 P.2d 602 (1994).3

IThe Suspension notice indicates that the suspension is to be effective 30 days after service. Mr. Platz was
served the notice of suspension on June 26, 2011 making the suspension effective on July 26, 2011 CR. pp.
042-043).
Any party or person affected by an order may petition a jury to stay any order whether interlocutory or
final. Interlocutory or final order may be stayed by the judge according to statute. The agency may stay
any interlocutory or final order on its own motion. IDAPA 04.1 1.0 1.780
3 The Hearing Examiner's Findings of Fact, Conclusions of Law are the 'Final Order' of the Department.
IDAPA 39.02.72.600.
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Any analogy to IAR 17(e)(2) is inappropriate since the Department's Hearing
Examiner made no reference nor gave any indication as to the administrative decision he
had yet to make, Weller v. State. 146 Idaho 652.200 P.3d 1201 (Ct. App. 2008).
As in Johnson id. the Decision of the Hearing Examiner denying a Stay is not a
final order subject to judicial review. The District Court has no jurisdiction to hear the
"appeal" of the Hearing Examiner's Decision denying a stay of the effective date of the
suspenSIOn.
II.
Il1r. Platz failed to meet his burden to show that the evidentiary tests were not
administered in accordance with J C. § 18-800-1.

Mr. Platz challenges the circumstances of the administration of the evidentiary
test for alcohol concentration administered to him by Trooper Montgomery.
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The Hearing Examiner found that Trooper Montgomery appropriately monitored
or observed Mr. Platz 15 minutes prior to the administration of the breath alcohol testing
(R. p. 089-090).4
The Idaho State Police have responded to the Idaho Appellate Court's
interpretation of the monitoring or observation period in the implementation of the breath
alcohol protocols by over time amending and modifying the Idaho Breath Alcohol

4.
Was the Evidentiary Test Performed in Compliance with All Requirements Set Forth in Idaho Law
and ISP Standard Operating Procedure?
I.

The affidavit submitted by Officer Montgomery states the evidentiary test was performed in
compliance with Idaho Law and ISP Standard Operating Procedures.
2. Idaho State Police Standard Operating Procedure, Rule 6.1, provides that ..... [P]rior to evidential
breath alcohol testing, the subject/individual should be monitored for at least fifteen (15) minutes"
This waiting period allows sufficient time for any mouth alcohol to dissipate.
3. Counsel for Platz argues that all of the Standard Operating Procedures "must" be observed for the
test results to be admissible. However, the Standard Operating Procedure, Rule 6.1, sets forth
recommended language ("should") rather than mandatory language, and therefore, strict
compliance with the recommended language shall not bear the sufficient weight to suppress the
evidentiary test results.
4. Platz argues that he was not closely observed during the fifteen minute waiting period and the
duration may not have been for the full fifteen minutes.
5. An acceptable breath alcohol test normally includes two breath samples separated by a different of
.02 of less, and if this condition exists, the consistent and similar BRAC results of .20 J and .191
confirms that no residual mouth alcohol was present nor was there any other foreign substances
present which may have skewed the breath test results or influenced the reliability of the test.
6. In Bennett v. State of Idaho, Department of Transportation, 147 Idaho 141 (App. 2009), the Court
of Appeals clarified that during the IS-minute observation period" ... [T]he level of surveillance
must be such as could reasonably be expected to accomplish the purpose of the requirement. [n
light of the purposes of the requirement, 'observation' can include not only visual observation but
use of other senses as well. So long as the office is continually in position to use his senses, not
just sight, to determine that the defendant did not belch, burp or vomit during the observation
period, the observation complies with the training manual instructions. In this regard, the officer
need not 'stare fixedly' at the subject for the entire observation period:' Based on the record and a
review of the video/audio recording of the investigation period. Brief conversations by Platz with
a backup officer did not significantly impede the ability of Officer Montgomery to monitor Platz
at the scene.
7. The Petitioner, Platz, did not affirmatively show by a preponderance of the evidence that the test
was not performed in compliances with Idaho Law and ISP Standard Operating Procedures.
8. The evidentiary test was performed in compliance with Idaho Law and ISP Standard Operating
Procedures.
Findings of Fact and Conclusions of Law and Order, pp. 4-5, R. pp. 089-090.
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Standard Operating Procedures (IBASOP) to their present condition effective November
2010. 5
As to the monitoring (or 'observation' or 'waiting' period, the terms are used
interchangeably), IBASOP 6.1 provides "prior to evidentiary breath alcohol breath testing
the subject/individual should be monitored for at least 15 minutes." The requirement of a
15 minute monitoring period now has to be considered in light of the other provisions of
the Idaho Breath Alcohol Standard Operating Procedure.
It is clear from the video recording of Mr. Platz's stop and field testing that

Trooper Montgomery started his watch to begin documentation of the waiting period at
19:47:44 and administered the breath test at 2002:45.

The time or duration of the

monitoring was exactly 15 minutes (ALS Exhibit H). No factual challenges have been
made to the duration of the monitoring period.
This is not a case where the Hearing Examiner only had before him Trooper
Montgomery's Affidavit that he had complied with the Idaho State Police's Standard
Operating Procedure, Bennett v. State. Dept. of Tramp. 147 Idaho 141,206 P.3d 505 (Ct.

App. 2009).

The Hearing Examiner had before him the video recording of the

circumstances of the stop, administration of the field sobriety tests, 15 minute monitoring
period, and the administration of the breath alcohol testing (ALS Exhibit H).
The Hearing Examiner's Findings and Conclusions are based on substantial
evidence in the Record.

There is no reason based on this Record for the Court to

substitute its judgment for that of the Hearing Examiner even if the Court would not have
come to the same factual finding, I.C. § 67-5279(1), Afarshall v. Department of Transp.,
Pursuant to !DAP A 11.03.01.014.03 the Idaho State Police have adopted standards in the form of
analytical methods and Standard Operating Procedures. See Appendix A. Idaho Breath Alcohol Standard
Operating Procedure attached hereto.
5
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137 Idaho 337, 48 F.3d 666 (Ct. App. 2002).

The Hearing Examiner makes specific

Findings of the circumstances of the monitoring of Mr. Platz prior to the administration
of the evidentiary test. 6
The 15 minute waiting period requires Trooper Montgomery to observe Mr. Platz
in such a way that an event does not occur which would contaminate a breath sample
with "mouth alcohol" IBASOP 6.1.4.
During the monitoring period Mr. Platz should not be allowed to smoke. eat,
drink, belch, burp, vomit or regurgitate. IBASOP 6.1. Trooper Montgomery must be
alert for those events influencing the accuracy of the breath alcohol test.
The Idaho Breath Alcohol Standard Operating Procedure direct that the operator
"must be aware of the possible presence of mouth alcohol as indicated by the testing
instrument." IBASOP 6.1.4.1 The sufficiency of the waiting period isn't as essential as it
may have been when the Idaho Appellate Court was deciding State v. Carson, 133 Idaho
451,988 F.2d 225 (Ct. App. 1999) or State v. DeFranco, 143 Idaho 335, J.t4 F.3d 40 (Ct.
App. 2(06). It is comparing apples and oranges to suggest that the same analysis of the
operating and training manuals then existing and the Standard Operating Procedure as
they exist now, produces the same results as the early breath testing cases.
If during the 15 minute waiting period the subject vomits or regurgitates material
from the stomach into the subject's breath pathway, then the 15 minute waiting period

6

Based on the record and a review of the video/audio recording ofthe investigation period.
Brief conversations by Platz with a backup officer did not significantly impede the ability
of Officer Montgomery to monitor Platz at the scene.
Findings of Fact and Conclusions of Law and Order, p. 5, R. p. 090.
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must begin agaIn, IBASOP 6.1.4.2.

The Idaho Breath Alcohol Standard Operating

Procedure does not require an additional 15 minute waiting period if a belch or burp
occurs.
The Idaho Breath Alcohol Standard Operating Procedure direct that if there is any
question as to the events occurring during the 15 minute monitoring period, the police
officer should look at the results of the duplicate breath samples for evidence of potential
alcohol contamination, IBASOP 6.1.4.3.
If the results of the duplicate breath samples correlate within 0.02, then the breath
test results are indicative of no "alcohol contamination in the subject's breath pathways
and that a consistent sample was delivered" eliminating factors or events which might
affect the test result, IBASOP 6.2.2.2.7
The Hearing Examiner had no testimony from Mr. Platz as to the circumstances
of the administration of the test which requires the Hearing Examiner to weigh the
evidence.

Mr. Platz simply argues for a different factual finding than the Hearing

Examiner. The Hearing Examiner is entitled to adopt a factual finding consistent with
the record he had before him.
Important in this Record is that the Hearing Examiner had the benefit of a video
recording of the entirety of the circumstances of the monitoring period. The Hearing
Examiner did not have to consider testimony contrary to what he observed in the video
recording (ALS Exhibit H).

Mr. Platz is just asking the Court to second guess the

If the officer does not suspect mouth alcohol was present and the sample variability was
due to a lack of subject cooperation then the samples can be considered valid if all three
samples are above a per se limit for prosecution. Only if the three samples fall outside
the .02 correlation and the officer suspects that mouth alcohol could have been a
contributing factor then a new 15 minute monitoring period should occur, IBASOP
6.2.2.3.
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Hearing Examiner to find upon reView of the same facts that a different conclusion
should be made.
The Hearing Examiner's decision is based on "relevant evidence that a reasonable
mind might accept to support a conclusion", Masterson v. Idaho Dept.

(~f

Tramp .. 150

Idaho 126.244 P.3d 625 (Ct. App. 2010).8

Mr. Platz simply asks the Court to make a factual determination different from the
Department's Hearing Examiner. Here, the Hearing Examiner's conclusion that Trooper
Montgomery stayed in "close proximity to the test subject" so that Trooper
Montgomery's senses of sight, smell and hearing could be employed is supported by the
video recording (ALS Exhibit H).
There was a sufficient level of observation as could reasonably be expected to
accomplish the purpose of ruling out the possibility that alcohol or other substances had
been introduced in the subject's mouth by belching or regurgitation, Bennett id.
Clearly the Idaho Appellate Court's prior decisions indicate that the observation
can include more than just sight, Bennett id at 507-508. Here, Trooper Montgomery was
continually in a position to use a combination of all of his senses, not just sight to
determine that Mr. Platz did not belch, burp or vomit during the observation period. The

In other words, the agency's factual determinations are binding on the reviewing court,
even where there is conflicting evidence before the agency, so long as the determinations
are supported by substantial and competent evidence in the record. Urrutia v. Blaine
County, ex reI. Bd. ofComm'rs, 134 Idaho 353, 357, 2 P.3d 738, 742 (2000); Marshall,
137 Idaho at 340, 48 P.3d at 669. Substantial evidence is such relevant evidence as a
reasonable mind might accept to support a conclusion. Kinney v. Tupperware Co.. 117
Idaho 765, 769, 792 P.2d 330, 334 (1990). Substantial evidence is more than a scintilla,
but less than a preponderance. Id.
Masterson v. Idaho Dept. of Transp. , 150 Idaho 126, 128,244 P.3d 625.627 (Ct. App. 2010)
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observation of Trooper Montgomery complies with the Idaho Breath Alcohol Standard
Operating Procedure.
Additionally, the Hearing Examiner can consider the sufficiency of the
monitoring period by the factual correlation by .02 of the breath test results. Here, the
breath test results correlate within .02 and there is no testimony from Mr. Platz that Mr.
Platz burped, belched or vomited. There is a sufficient level of scrutiny without any
evidence of an event indicating that more time or additional scrutiny is required
particularly when the test results correlate within .02. 9
The record then consists of the kind of relevant evidence supporting the
reasonable conclusion that the breath tests were not affected by the presence of mouth
alcohol. 10

Results of.20 I and. 191 indicate a variance of.O 1, indicative of a breath alcohol test result unaffected by
mouth alcohol (R. p. 047).

9

10 The Court of Appeals recently determined that a police officer who acknowledged that he had his back
turned away from the test subject for a minute and a half continued to be in a position to use his senses to
determine whether the subject "belched, burped or vomited" during the requisite time period, Wilkinson v.
State, Dept. ofTransp., 201 I WL 5582537, Ct. App. Opinion No. 69, November 17, 201 I.
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The record before the Hearing Examiner considering the presently existing
Standard Operating Procedmes and the 15 minute observation period conducted by
Trooper Montgomery is sufficient. Whether the Comt would find that such a monitoring
period was sufficient should it be the finder of fact is not the Standard of Review. There
is sufficient evidence in the Record to sustain the finding that there was a sufficient 15
minute monitoring period and that the circumstances of the monitoring period were
sufficient to eliminate the concern that any event which would affect mouth alcohol
occurred, Bennett. id. 11
Mr. Platz can argue that particular facts mean something different than the
Hearing Examiner concluded, however the Hearing Examiner makes the factual
determination that there was no event introducing mouth alcohol into Mr. Platz's breath
sample. Mr. Platz's can argue that Trooper Montgomery was distracted, however, Mr.
Platz remains visible on the video recording. There is nothing to suggest in this Record
that an event which would have affected mouth alcohol occUlTed dming the monitoring.
Nor does Mr. Platz testify that he coughed, belched, burped, vomited or regurgitated.
Dming the period of time that Trooper Montgomery might have had his eyes on
Mr. Platz's feet for example, the video recording captured any event which would have
affected the mouth alcohol.

,I

Here, Mr. Platz simply argues that there was a distraction which could have
resulted in Trooper Montgomery missing an event affecting breath alcohol. However,
there is no event evidenced on the video recording or any testimony which supports the

J J The Court of Appeals recently, even after finding that some of the Department' s Hearing Examiner' s
Findings were not supported by the Record concluded that the driver had not met her burden , In re
Hubbard, 152 Idaho 879,276 P.3d 751 (Ct. App. 2(12).
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I
I
I
I
I
I
I
I
I

I
II

argument advanced by Mr. Platz. I2 As a matter of fact the video recording indicates that
there was no event which would have affected the breath test.

substantial evidence of a sufficient monitoring period smce no event occurred or is
alleged to have occurred during the monitoring period.
Mr. Platz does not meet his burden by just the suggestion that an event could have
occurred. There is no factual question for the Hearing Examiner to resolve without any
other testimony from Mr. Platz as to an event indicating the presence of mouth alcohol
contaminating the test result.
The Department's Hearing Examiner's conclusion is supported by the Record
before him. Trooper Montgomery's Affidavit, the video recording of the circumstances
of the administration of the breath alcohol test and the correlation of the breath alcohol
test results are the relevant and substantial evidence upon which the Department's
Hearing Examiner reasonably based his conclusion that Mr. Platz failed to meet his
burden. 13
V.

II
I

--

The video provides

CONCLUSION

The Court did not have jurisdiction to enter an order staying the effective date of
the Administrative License Suspension.
Mr. Platz has not met his burden to demonstrate pursuant to

I.e.

§ 18-

8002A(7)(d) that the Lifeloc breath alcohol testing administered to him on June 26, 2011
was not conducted pursuant to the Idaho Breath Alcohol Standard Operating Procedure.

12

Mr. Platz does not argue that a belch occurred only that the observation was insufficient.

13 There is no suggestion that the Department's Hearing Examiner in anyway was not reasonable, was
arbitrary and capricious or otherwise in appropriate in his Findings and Conclusions.
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The Hearing Examiner's Findings and Conclusions are based on sufficient relevant
evidence in the record and should be confirmed by the Court.
The District Court's decision should be set aside, the Department's Hearing
Examiner's decision should be affirmed and Mr. Platz's driving privileges should be
suspended for a period of ninety days.
Respectfully Submitted this __ day of July 2012.

Edwin L. Litteneker
Special Deputy Attorney General

APPELLANT'S BRIEF

17

I DO HEREBY CERTIFY that a true
And correct copy of the foregoing
Document was:
Mailed by regular first class mail,
And deposited in the United States
Post Office
Sent by facsimile and mailed by
Regular first class mail, and
Deposited in the United States
Post Office
Sent by Federal Express, overnight
Delivery
--

Hand delivered

To:
James E. Johnson
604 S. Washington St. #3
Moscow, Idaho 83843
On this ~_ day of July, 2012.

Edwin L. Litteneker
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APPENDIX A

6.0 Idaho Standard Operating Procedure
Breath Alcohol Testing

Idaho State Police
Forensic Services

Idaho Breath Alcohol Standard Operating Procedure
Issuing Authority---ISPFS Quality Manager
Revision 2 Effective 11/0 I /20 I 0
Page I of21

Glossary
Approved Vendor: A source/provider/manufacturer of an approved premixed alcohol simulator solution shall be explicitly
approved as a vendor of premixed alcohol simulator solutions for distribution within Idaho.
Breath Alcohol Test: A series of separate breath samples provided during a breath testing sequence.
Breath Alcohol Testing Sequence: A sequence of events as determined by the Idaho State Police Forensic Services, which
may be directed by either the instrument or the Operator, but not both, and may consist of air blanks, performance
verification, internal standard checks, and breath samples.
Breath Testing Specialist (BTS): An Operator who has completed an advanced training class taught by an employee of the
Idaho State Police Forensic Services. BTS certification is valid for 26 calendar months and expires on the last day of the
26th month.
Certificate of Analysis: A certificate stating that the premixed ethyl alcohol solutions used for performance verification have
been tested and approved for use by the ISPFS.
Certificate of Approval: A certificate stating that an individual breath alcohol testing instrument has been evaluated by the
ISPFS and found to be suitable for forensic alcohol testing. The certificate bears the signature of an Idaho State Police
Forensic Services Lab Manager, and the effective date of the instrument approval.
Changeover Class: A training class for currently certified personnel during which they are taught theory, operation, and
proper testing procedure for a new make or model of instrument being adopted by their agency. Breath Testing Specialists
attend BTS training that qualifies them to perform BTS duties related to the instrument.
Evidentiary Test: A breath test performed on a subject/individual for potential evidentiary or legal purposes. A distinction
is made between evidentiary testing and community service or training tests performed with the instrument.
Idaho State Police Forensic Services (ISPFS): Formerly known as the Bureau of Forensic Services, the ISPFS is dedicated
to providing forensic science services to the criminal justice system of Idaho. ISPFS is the administrative body for the
breath alcohol testing program per IDAPA 11.03.0 I.
MIP/MIC: An abbreviation used to designate minor in possession or minor in consumption of alcohol.
Operator Certification: The condition of having satisfied the training requirements for administering breath alcohol tests as
established by the ISPFS. Operator certification is valid for 26 calendar months and expires on the last day of the 26th
month.
Operator: An individual certified by the ISPFS as qualified by training to administer breath alcohol tests.
Operator Class: An ISPFS-approved training class for prospective or uncertified breath alcohol Operators. Currently
certified Breath Testing Specialists may teach Operator classes.
Performance Verification: A verification of the accuracy of the breath testing instrument utilizing a simulator and a
performance verification solution. Performance verification should be reported to three decimal places. While ISPFS uses
the term performance verification, manufacturers and others may use a term such as "calibration check" or "simulator check."
Performance Verification Solution: A premixed ethyl alcohol solution used for field performance verifications. The
solution is provided by and/or approved by ISPFS.
Recertification Class: A training class for currently certified personnel, completion of which results in uninterrupted
continuation of their Operator or BTS status for an additional 26 months.
Waiting Period/Monitoring PeriodlDeprivation Period/Observation Period: IS-minute period prior to administering a
breath alcohol test, in which an officer monitors the test subject/individual.
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Breath Alcohol Standard Operating Procedure
List of Revisions
Date of Revision

SOP Section
2

Delete reference to ALS

Topic

June 1,1995

2

0.02/0.20 solutions

Junel,1995

3.2.1

Valid breath tests

October 23, 1995

2.1

Ako-Sensor calibration checks

May 1,1996

2.2

Intoxilyzer 5000 Calibration Checks
Effective June, 1996

May 1, 1996

2.1.2

0.003 agreement

June 1, 1996

2.1.2

Operators may run calibration checks

July 1, 1996

2.1.2

Re-run a solution within 24 hours

September 6, 1996

2.1

All 3 solutions run within a 24-hour period

September 6, 1996

2

All 3 solutions run within a 24-hour period

September 6, 1996

2.1.2

Re-running of a solution

September 26, 1996

2.1

All solutions run within a 48-hour period
Reference to "three" removed

September 26, 1996
Oct. 8, 1996

2

All 3 solutions run within a 48-hour period

September 26, 1996

2

More than three calibration solutions

October 8, 1996

2

Solution values no longer called in to BFS

A pri 1 1, 1997

2.1

Ako-Sensor and Intoxilyzer 5000
calibration check

August 1, 1998

2.2

Calibration checks for the Intoxilyzer 5000

February 11, 1999

Name change, all references made to the
Bureau of Forensic Services were changed to
Idaho State Police Forensic Services.

August 1999

1.6

Record Management

August 1, 1999

2

Deleted sections on relocating, repairing, recalibrating,
and loaning of instruments from previous revision.

August 1, 1999
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1.2, 2.1, 2.2

3

Ako-Sensor and Intoxilyzer 5000 calibration checks
Deleted sections on blood and urine samples
for alcohol determination

August 1, 1999
August 1, 1999

1.6

Operator certification record management

January 29, 2001

1,2, and 3
2.1,2.2

Reformat numbering
Requirement for running 0.20 simulator solution

August 18,2006

2.2.1.1.2.2

Changed 3-sample to "two print cards".

November 27, 2006

2.2.1.1.2.2
2.1.2.1 and 2.2.4

Deleted "simulator port" and "two print cards".
Simulator temperature changed from "should"
to "must".

May 14,2007
May 14,2007

2.2.1.1.2.2

Clarification of 0.20 calibration checks.

September 18,2007

1.2

Added the Lifeloc FC20

February 13,2008

1.5

Deleted requirement that the new instrument
utilize the same technology if the BTS is currently
certified

February 13, 2008

2

Modified the accepted range for simulator solutions to
+/- 10%, eliminating the +/- 0.01 provision. Added
"Established target values may be different
from those shown on the bottle label"

February 13, 2008

2.2

Added Lifeloc FC20 calibration checks
Intoxilyzer 5000 calibration is now section 2.3

February 13, 2008

2.

Modified to specificaIly aIlow use of the 0.20
during subject testing

February 13, 2008

Sections 1, 2, 3

General reformat for clarification. Combined
Akosensor and Lifeloc sections. Specifically,
changed calibration requirement using the 0.20
reference solution from four (4) checks to two (2).

December 1, 2008

2.1.4,2.2.3,2.2.4,2.2.5
And 2.2.10

Clarification: a "calibration check" consists of a
pair of samples in sequence and both samples
must be within the acceptable range before
proceeding with subject testing. A 0.20 solution
should be replaced every 20-25 samples. Clarified
the correct procedure for performing a calibration check.

January 14,2009

2.1.3,2.1.4.1,2.1.9

Clarification: Added "before and after" to the 0.08 and
0.20 calibration checks, within 24 hours of a subject test.
The official time and date of the calibration check is the
time and date recorded on the printout, or the time and date
recorded in the log, whichever corresponds to the calibration
check referenced in section 2.1.3 or 2.1.4.1.

July 7, 2009

Idaho Breath Alcohol Standard Operating Procedure
Issuing Authority---ISPFS Quality Manager
Revision 2 Effective 11/0112010
Page 4 of21

History Page
Revision #

Effective date

History

o

8/20/2010

The entire SOP was rewritten to incorporate language changes regarding
performance verifications, and to clear-up ambiguities associated with
the 0.20 verification and the relevance to cases not involving an 188004C charge. Scope and safety sections were added. Troubleshooting,
MIP/MIC sections added.

8/2712010

Deletions and/or additions to sections 2, 4.3.3, 4.4.1,4.4.3,4.4.5,4.6.1.1.
5.1.2,5.1.4,5.1.4.1, 5.1.5, 5.2A. 5.2.5, 6, 6.2.1. 6.2.3, 6.2.4, 7, 7.1, 7.1.1,
7.1.2,7.1.2.2,7.1.3,7.1.4,7.1.5,8.

II 10 l/20 10

Section 6.2 clarified for instrument specificity, added sections 6.2.2.3, 6.2.2.3.1
and 6.2.2.4, added section 8.0 for the MIP/MIC procedure, clarified section
5.1.3 for the use of 0.20 solutions, renamed document to 6.0

2
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Quantitative Analysis for Alcohol in Breath by Approved
Breath Testing Instruments.

1

2

Scope
This method describes the Idaho State Police Forensic Services (ISPFS)
procedure, for use by agencies external to ISPFS, for the analysis of breath for the
presence of volatile compounds using an approved breath testing instrument. This
method provides for the quantitative analysis of ethanol.
Following all the recommendations of this external procedure will establish the
scientific validity of the breath alcohol test. Failure to meet all of the recommendations
within this procedure does not disqualify the breath alcohol test, but does allow for the
questioning of the breath alcohol tests as it pertains to its foundation of admissibility in
court. That foundation can be set, through testimony, by a breath testing specialist expert
or ISPFS expert in breath testing as to the potential ramifications of the deviation from
the procedure as stated.

3

Safety
Within the discipline of breath alcohol testing, the general biohazard safety
precautions should be followed. This is due to the potential infectious materials that may
be ejected from the mouth during the sampling of the breath. Caution should be taken so
as the expired breath is not directed towards the officer or other unrelated bystander.

4

Instrument and Operator Certification
To ensure that minimum standards are met, individual breath testing instruments,
Operators, and breath testing specialists (BTS) must be approved and certified by the
Idaho State Police Forensic Services (ISPFS). The ISPFS will establish and maintain a
list of approved instruments by manufacturer brand or model designation for use in the
state.
4.1

Approval of Breath Testing Instruments. In order to be approved and certified
each instrument must meet the following criteria:
4.1.1

The instrument shall analyze a reference sample or analytical test
standard, the results of which must agree within +/- 10% of the target
value or such limits set by ISPFS.
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4.1.2

The certification procedures shall be adequate and appropriate for the
analysis of breath specimens for the determination of alcohol
concentration for law enforcement.

4.1.3

Any other tests deemed necessary to correctly and adequately evaluate the
instrument to give accurate results in routine breath alcohol testing.

4.2

The ISPFS may, for cause, remove a specific instrument by serial number from
evidential testing and suspend or withdraw certification thereof.

4.3

Operators become certified by completing a training class taught by an ISPFS
certified Breath Testing Specialist (BTS). Certification is for 26 calendar months
and expires the last day of the 26th month. Certification will allow the Operator
to perform all functions required to obtain a valid breath alcohol test. It is the
responsibility of the individual Operator to maintain their current certification; the
ISPFS will not notify Operators that their certification is about to expire.
4.3.1

Recertification for another 26-month period is achieved by completing an
ISPFS approved Operator class prior to the end of the 26th month.

4.3.2

If the individual fails to satisfactorily complete the class (including the
written and practical tests), or allows their certification status to expire,
he/she must retake the Operator class in order to become recertified.

4.3.3

If current Operator certification is expired, the individual is not certified to
run evidentiary breath alcohol tests on the instrument in question until the
Operator class is completed.
4.3.3.1 There are no grace periods or provisions for extension of Operator
certification.

4.4

Breath Testing Specialists (BTS) are Operators who have completed an
advanced training class and are ISPFS-certified to perform instrument
maintenance, and provide both initial and recertification training for instrument
Operators.
4.4.1

To obtain initial BTS certification, an individual must be currently
certified as an Operator of that particular instrument. BTS certification is
then obtained by completing an approved BTS training class.
NOTE:
The prior Operator status "on that particular instrument"
requirement is waived for new instrumentation.

4.4.2

BTS Certification is valid for 26 calendar months.

4.4.3

If BTS certification is allowed to expire, the individual reverts to certified
Operator status for 12 calendar months for that instrument. He/she may
no longer perform any BTS specific duties relating to that particular
instrument.
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4.5

4.6

4.4.4

BTS certification
class.

4.4.5

The Idaho State Police Forensic Services may revoke BTS certification for
cause. Examples of what may constitute grounds for revocation may
include falsification of records, failure to perform required performance
verification, failure to successfully pass a BTS recertification class and
failure to meet standards in conducting Operator training.

IS

renewable by attending an approved BTS training

Adoption of a new instrument by an agency will require updating any BTS and
Operators in that agency in the use of the new instrument.
4.5.1

A currently certified BTS may become a certified BTS for a new
instrument by completing an ISPFS approved BTS Instrumentation class.

4.5.2

A currently certified Operator may certify on a new instrument by
completing an ISPFS approved Operator Instrumentation Class for the
new instrument.

4.5.3

Individuals not currently certified as Operators must complete an
Operator Class for each approved instrument.

Record maintenance and management.
It is the responsibility of each
individual agency to store performance verification records. subject records,
maintenance records, instrument logs. or any other records as pertaining to the
evidentiary use of breath testing instruments and to maintain a current record of
Operator certification.
4.6.1

It is the responsibility of the agency to see that the said records are stored
and maintained a minimum of (3) years in accordance with IDAPA
11.03.01.
4.6.1.1 Records may be subject to periodic audit by the Idaho State Police
Forensic Services.

4.6.2

The Idaho State Police Forensic Services will not be responsible for the
storage of such records not generated by ISPFS.
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5.

Performance Verification of Breath Testing Instruments
Performance verifications aid the Breath Testing Specialist (BTS) and the Idaho
State Police Forensic Services (ISPFS) in determining if a breath testing instrument is
functioning correctly. Performance verifications are performed using a wet bath
simulator performance verification solution. The solution is provided by and/or approved
by ISPFS. The ISPFS analysis establishes the target value and acceptable range of the
solutions used for the verification and includes the acceptable values on the Certificate of
Analysis for each solution. Note: The ISPFS established target values may be different
from those shown on the bottle label.
5.1

Alco-Sensor and Lifeloc
Performance Verification

FC20-Portable

Breath

Testing

Instrument

5.1.1

The Alco-Sensor and Lifeloc FC20 portable breath testing instrument
performance verification is run using approximately 0.08 and/or 0.20
performance verification solutions provided by and/or approved by ISPFS.

5.1.2

The performance verification using the 0.08 and 0.20 performance
verification solutions consist oftwo samples.

5.1.3

A performance verification of the Alco-Sensor and Lifeloc FC20
instruments using a 0.08 or 0.20 performance verification solution must be
performed within 24 hours, before or after an evidentiary test to be
approved for evidentiary use. Multiple breath alcohol tests may be
covered by a single performance verification. Reference 5.1.4.1 for
clarification on the use of the 0.20 solution in this capacity.
5.1.3.1 A 0.08 performance verification solution should be replaced with
fresh solution approximately every 25 verifications or every
calendar month, whichever comes first.

5.1.4

A 0.20 performance verification should be run and results logged once per
calendar month and replaced with fresh solution approximately every 25
verifications or until it reaches its expiration date, whichever comes first
NOTE: The 0.20 performance verification was implemented for
the sole purpose of supporting the instruments' results for an 188004C charge. Failure to timely perform a 0.20 performance
verification will not invalidate tests performed that yield results at
other levels or in charges other than 18-8004C.

5.1.4.1 The 0.20 performance verification satisfies the requirement for
performance verification within 24 hours, before or after an
evidentiary test at any level. The 0.20 performance verification
solution should not be used routinely for this purpose.
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5.1.5

Acceptable results for a 0.08 or 0.20 performance verification is a pair of
samples in sequence that are both within
10% of the performance
verification solution target value. Target values and ranges of acceptable
results are included in a certificate of analysis for each solution lot series.
prepared by, and available from, the ISPFS.

NOTE: Due to external factors associated with changing a performance
verification solution the results of the initial performance verification may
not be within the acceptable range, therefore the performance verification
may be repeated until a pair of satisfactory results are obtained. However,
if results after a total of three test series for any solution (equivalent to six
tests) are still unsatisfactory, contact the appropriate ISPFS Laboratory.
The instrument should not be used for evidentiary testing until the
problem is corrected and performance verification results are within the
acceptable range. The suggested troubleshooting procedure should be
followed if the initial performance verification does not meet the
acceptance criteria.
5.1.6

Temperature of the simulator must be between 33.5°C and 34.5°C in order
for the performance verification results to be valid.

NOTE: The simulator may need to warm for approximately 15 minutes
to ensure that the metal lid is also warm. If the lid is cold, condensation of
alcohol vapor may occur producing low results.

5.2

5.1.7

Performance verification solutions should only be used prior to the
expiration date on the label.

5.1.8

An agency may run additional performance verification solution levels at
their discretion.

5.1.9

The official time and date of the performance verification is the time and
date recorded on the printout, or the time and date recorded in the log,
whichever corresponds to the performance verification referenced in
section 5.1.3 or 5.1.4.1.

Intoxilyzer 5000/EN Performance Verification
lntoxilyzer 5000/EN instruments must have a performance verification with each
evidentiary test. If the performance verification is within the acceptable range for
the lot of solution being used, then the instrument will be approved and the
resulting breath samples will be deemed valid for evidentiary use.
5.2.1

Intoxilyzer 5000/EN performance verification is run using 0.08 and/or
0.20 performance verification solutions provided by and/or approved by
ISPFS.

5.2.2

During each evidentiary breath alcohol test using the Intoxilyzer 5000/EN,
a performance verification will be performed as directed by the instrument
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testing sequence and recorded as SIM CHK on the printout. If the SIM
CHK is not within the acceptable range for the solution lot being used, the
testing sequence will abort and no breath samples will be obtained.
5.2.3

A two sample perfonnance verification using a 0.08 performance
verification solution should be run and results logged each time a
solution is replaced with fresh solution. A 0.08 performance verification
solution should be replaced with fresh solution approximately every 100
samples or every calendar month, whichever comes first.

5.2.4

A 0.20 performance verification should be run and results logged once per
calendar month and replaced with fresh solution approximately every 25
verifications or until it reaches its expiration date, whichever comes first

NOTE: The 0.20 performance verification was implemented for the sole
purpose of supporting the instruments' results for a 18-8004C charge.
Failure to timely perform a 0.20 performance verification will not
invalidate tests performed that yield results at other levels or in charges
other than 18-8004C.
5.2.5

Acceptable results for a 0.08 or 0.20 performance verification is a pair of
samples in sequence that are both within +/- 10% of the performance
verification solution target value. Target values and ranges of acceptable
results for each solution lot series are included in a certificate of analysis,
prepared by, and available from, the ISPFS.

NOTE: Due to external factors associated with changing a performance
verification solution the results of the initial performance verification may
not be within the acceptable range, therefore the performance verification
may be repeated until a pair of satisfactory results are obtained. However,
if results after a total of three test series for any solution (equivalent to six
tests) are still unsatisfactory, contact the appropriate ISPFS Laboratory.
The instrument should not be used for evidentiary testing until the
problem is corrected and performance verification results are within the
acceptable range. Follow the suggested troubleshooting procedure if the
initial performance verification does not meet the acceptance criteria.
5.2.6

The official time and date of the performance verification is the time and
date recorded on the printout, or the time and date recorded in the log.

5.2.7

Performance verification solutions should only be used prior to the
expiration date as marked on the label.

5.2.8

Temperature of the simulator must be between 33.5°C and 34.5°C in order
for the performance verification results to be valid.

5.2.9

An agency may run additional performance verification solution levels at
their discretion.
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5.2.10 The BTS must set the correct acceptable range limits and performance
verification solution lot number in the instrument before proceeding with
evidentiary testing.
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6.

Evidentiary Testing Procedure
Proper testing procedure by certified Operators is necessary in order to provide
accurate results. Instruments used in Idaho measure alcohol in the breath, not the blood,
and report results as grams of alcohol in 210 liters of breath.
6.1

Prior to evidentiary breath alcohol testing, the subject/individual should be
monitored for at least fifteen (15) minutes. Any material which absorbs/adsorbs
or traps alcohol should be removed from the mouth prior to the start of the 15
minute waiting period. During the monitoring period the subject/individual should
not be allowed to smoke, drink, eat, or belch/burp/vomit/regurgitate.

NOTE: If a foreign object/material is left in the mouth during the entirety of the
15 minute monitoring period, any potential external alcohol contamination will
come into equilibrium with the subject/individual's body water and/or dissipate so
as not to interfere with the results of the subsequent breath alcohol test.
6.1.1

The breath alcohol test must be administered by an Operator currently
certified in the use of the instrument.

6.1.2

False teeth, partial plates, or bridges installed or prescribed by a dentist or
physician do not need to be removed to obtain a valid test.

6.1.3

The Operator may elect a blood test in place of the breath alcohol test if
there is a failure to complete the fifteen minute monitoring period
successfully.

6.1.4

During the monitoring period, the Operator must be alert for any event
that might influence the accuracy of the breath alcohol test.
6.1.4.1 The Operator must be aware of the possible presence of mouth
alcohol as indicated by the testing instrument. If mouth alcohol is
suspected or indicated, the Operator should begin another 15minute waiting period before repeating the testing sequence.
6.1.4.2 If, during the IS-minute waiting period, the subject/individual
vomits or regurgitates material from the stomach into the
subject/individual's breath pathway, the IS-minute waiting period
must begin again.
6.1.4.3 If there is doubt as to the events occurring during the 15 minute
monitoring period, the officer should look at results of the
duplicate breath samples for evidence of potential alcohol
contamination. For clarification see section 6.2.2.2.
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6.2

A complete breath alcohol test includes two (2) valid breath samples taken
during the testing sequence and preceded by air blanks. The duplicate breath
samples should be approximately 2 minutes apart, or more, for the ASIII's and the
FC20's to allow for the dissipation of potential mouth alcohol contamination.
NOTE: A deficient or insufficient sample does not automatically invalidate a test
sample.
6.2.1

If the subject/individual fails or refuses to provide a duplicate, adequate
sample as requested by the Operator, the single test result shall be
considered valid.
6.2.1.1 The Operator may repeat the testing sequence as required by
circumstances.
6.2.1.2 The Operator should use a new mouthpiece for each senes of
tests.

6.2.2

A third breath sample is required if the first two results differ by more than
0.02.
6.2.2. I Unless mouth alcohol is indicated or suspected, it is not necessary
to repeat the IS-minute waiting period to obtain a third breath
sample.
6.2.2.2 The results for duplicate breath samples should correlate within
0.02 to indicate the absence of alcohol contamination in the
subject/individual's breath pathway, show consistent sample
delivery, and indicates the absence of RFI as a contributing factor
to the breath results.
6.2.2.3 In the event that all three samples fall outside the 0.02 correlation,
and the officer suspects that mouth alcohol could have been a
contributing factor, then they should restart the 15 minute
observation period and retest the subject.
6.2.2.3.1 If the officer does not suspect that mouth alcohol was
present, and that the sample variability was due to a lack
of subject cooperation in providing the samples as
requested, then the samples can be considered valid if all
three samples are above the per se limit of prosecution.
6.2.2.4 If all three samples fall outside the 0.02 correlation, the officer
may at their discretion elect to have a blood sample drawn for
analysis in lieu of retesting the subject's breath alcohol
concentration.

6.2.3

The Operator should log test results and retain printouts, if any, for
possible use in court.
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6.2.4

If a subject/individual fails or refuses to provide a duplicate, adequate
sample as requested by the Operator, the results obtained are still
considered valid by the ISPFS, provided the failure to supply the
requested samples was the fault of the subject/individual and not the
Operator.

6.2.5

If the second or third samples are lacking due to instrument failure, the
Operator should attempt to utilize another instrument or have blood
drawn.
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7.

Troubleshooting Procedure
Proper testing procedure by certified Operators is necessary in order to provide
accurate results.
7.1

Performance verification:
If, when performing the periodic performance
verification, the instrument falls outside the limits of the verification, the
troubleshooting guide should be used.
NOTE: This is a guide for troubleshooting performance verifications outside the
verification limits and the procedure is recommended to streamline and isolate the
potential cause of the problem. Strict adherence to the guidelines is not required.
7.1.1

The three sources of uncertainty when performing the periodic
performance verifications are in the simulator setup and Operator
technique, the simulator performance verification solution, and the
instrument calibration itself.

7.1.2

If the first perfonnance verification is outside the verification limits, the
simulator setup and technique of the Operator performing the verification
should be evaluated. The simulator should be evaluated to ensure that it is
hooked up properly, uses short hoses, is properly warmed, is within
temperature, the Operator blow technique is not too hard or soft, and that
the Operator does not stop blowing until after the sample is taken.
7.1.2. I The performance verification should be run a second time
7.1.2.2 If the performance verification is within the verification limits on
the second try, the instrument passes the performance verification.

7.1.3

If the second performance verification is outside the verification limits,
then the performance verification solution should be evaluated next.
7.1.3. I The performance verification solution should be changed to a fresh
solution.
7.1.3.2 The solution should be warmed for approximately 15 minutes, or
until the temperature is within range, and the simulator lid is as
warm as the simulator jar.
7. I .3.3 The performance verification may then be repeated.

7. 1.4

If the third performance verification is outside the verification limits, the
instrument must be taken out of service and sent to the ISPFS or an
approved service provider.

7.1.5

Upon return from service, the instrument should be recertified by ISPFS
before being put back into service.
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7.2

Thermometers:
7.2.1

If a bubble forms in the thermometer, the Operator or BTS can place the
thermometer in a freezer to draw the mercury (or equivalent) into the bulb
of the thermometer. This should disperse the bubble.
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8. Minors in PossessionlMinors in Consumption Procedure
Breath testing instruments certified by ISPFS are often used in investigating violations of
Idaho Code § 23-949 (punishment set forth by I.e. § 18-1502) or Idaho Code § 23-604
(punishment set forth by I.e. 18-1502), wherein a person under twenty-one (21) years of
age is deemed to have possessed and consumed alcohol. Unlike the Driving Under the
Influence statutes and their associations with per se limits of 0.08 and 0.20, a specific
level of alcohol is not required to prove a violation of I.C. § 23-949 or § 23-604. There is
no requirement that the State prove the person is impaired by alcohol. Rather, the
presence or absence of alcohol is a determining factor for proving the offense. Therefore,
there is a different standard operating procedure associated with this type of charge. The
main purpose of the procedure outlined below is to rule out "mouth alcohol" as a
potential contributing factor to the results given during the breath testing done for
MIP/MIC cases.
8.1

15 minute observation period: The monitoring/observation period is not required
for the MIP/MIC procedure. The duplicate samples, separated by approximately
2 minutes or more and within the 0.02 correlation, provide the evidence of
consistent sample delivery, the absence of"mouth alcohol" as well as the absence
of RFI (radio frequency interference) as a contributing factor to the results of the
breath test.

8.2

MIP/MIC requirements:
8.2.1

The breath alcohol test must be administered by an operator currently
certified in the use of that instrument.

8.2.2

The instrument used must be certified by ISPFS.
8.2.2.1 The instrument only needs to be initially certified by ISPFS. Initial
certification shows that the instrument responds to alcohols and not
to acetone.
8.2.2.2 The instrument used does not need to meet other requirements set
forth in previous sections of this SOP. It does not need to be
checked regularly or periodically with any of the 0.08 or 0.20
solutions.

8.2.3

False teeth, partial plates, or bridges installed or prescribed by a dentist or
physician do not need to be removed to obtain a valid test.

8.2.4

The officer should have the individual being tested remove all loose
foreign material from their mouth before testing. The officer may allow
the individual to briefly rinse their mouth out with water prior to the
breath testing.
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8.2.5

8.3

Any material containing alcohol left in the mouth during the entirety of the
breath testing sampling could contribute to the results in the breath testing
sequence. (For clarification refer to section 8.1)

Procedure:
A complete breath alcohol test includes two (2) valid breath samples taken from
the subject and preceded by an air blank. The duplicate breath samples do not
need to be consecutive samples. The individual breath samples should be 2
minutes or more apart, to allow for the dissipation of potential mouth alcohol
contamination.
NOTE:
A deficient or insufficient sample does not automatically
invalidate a test sample.

8.3.1

If the subject/individual fails or refuses to provide a duplicate adequate
sample as requested by the operator, the single test result will be
considered valid.
8.3.1.1 The operator may repeat the testing sequence as required by
circumstances.
8.3.1.2 The operator should use a new mouthpiece for each individual
and for each series of tests (i.e. complete set of breath testing
samples).

8.3.2

A third breath sample is required if the first two results differ by more than
0.02.
8.3.2.1 The results for duplicate breath samples should correlate within
0.02 to indicate the absence of alcohol contamination in the
subject's breath pathway (mouth alcohol), show consistent sample
delivery, and indicates the absence of RFI as a contributing factor
to the breath results.
8.3.2.2 In the event that all three samples fall outside the 0.02 correlation,
and the officer suspects that mouth alcohol could have been a
contributing factor, then they should administer a 15 minute
observation period and then retest the subject. If mouth alcohol is
not suspected, then the officer may reinstruct the individual in the
proper breath sample technique and retest the subject without
administering a 15 minute observation.

8.3.3

The operator should manually log test results and/or retain printouts for
possible use in court.

8.3.4

The instrument should not be in passive mode for the testing of subjects
for the purposes of the previous sections.
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8.4

Passive mode:
8.4.1

The passive mode of testing using the Lifeloc FC20 or ASIII should be
used for testing liquids or containers of liquid for the presence or absence
of alcohol.

8.4.2

The passive mode can be used for screening purposes on individuals who
are required to provide breath samples whenever requested by a law
enforcement agency. Example may include but are not limited to:
probationers, work release, parolees, prison inmates, etc.
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